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Senate Bill 373
By: Senators Kennedy of the 18th, Stone of the 23rd, Jones of the 10th, Gooch of the 51st,
Cowsert of the 46th and others

AS PASSED

A BILL TO BE ENTITLED
AN ACT

To amend Article 8 of Chapter 3 of Title 14 and Part 6 of Article 4 of Chapter 3 of Title 46
of the Official Code of Georgia Annotated, relating to directors and officers of nonprofit
corporations and directors and officers of electric membership corporations and foreign
electric cooperatives, respectively, so as to change provisions relating to the responsibilities
and standard of care of directors and officers of certain corporations; to clarify the ability of
directors and officers to rely on other individuals in the performance of their duties; to
provide for a rebuttable presumption when directors and officers are acting in good faith; to
provide for related matters; to provide for applicability; to repeal conflicting laws; and for

other purposes.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Article 8 of Chapter 3 of Title 14 of the Official Code of Georgia Annotated, relating to
directors and officers of nonprofit corporations, is amended by revising Code Section
14-3-830, relating to standards of conduct for directors, as follows:
"14-3-830.
(a) Unless a different standard is prescribed by law:,

H—A a director shall giseharge perform his or her duties as a directorthetutinghisor

{B)—Whth-the in good faith and with the degree of care an ordinarily prudent person in

a like position would exercise under similar circumstances:.
2)(b) In dhischarging performing his or her duties, a director ts—entittee—to—rely—on

financtal-data,Hprepared-or-presentec-by may rely upon:
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A1) Officers, employees, or agents ©ne—or-motre—officers—oremptoyees of the

corporation whom the director reasonably betieves believed to be reliable and competent

in the matters-presented; functions performed; and

(2) Information, data, opinions, reports, or statements provided by officers, employees,

or agents of the corporation or by legal counsel, public accountants, investment bankers,

religious authorities, ministers, priests, rabbis, or other persons as to matters involving

the skills, expertise, or knowledge reasonably believed to be reliable and within such

person's professional or expert competence.

(c) There shall be a presumption that the process a director followed in arriving at

decisions was done in good faith and that such director exercised ordinary care; provided,

however, that this presumption may be rebutted by evidence that such process constitutes

gross negligence by being a gross deviation from the standard of care of a director in a like

position under similar circumstances.

(d) _Nothing contained in this Code section shall:

(1) In any instance when fairness is at issue, such as consideration of the fairness of a

transaction to the corporation as evaluated under paragraph (4) of subsection (b) of Code

Section 14-3-861, alter the burden of proving the fact or lack of fairness otherwise

applicable;
(2) Alter the fact or lack of liability of a director under the Official Code of Georqgia

Annotated, including the governance of the consequences of an unlawful distribution

under Code Section 14-3-831 or a conflicting interest transaction under Code
Section 14-3-861;
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(3) Affect any rights to which the corporation or its members may be entitled under

another law of this state or of the United States: or

(4) Deprive adirector of the applicability, effect, or protection of the business judgment

rule.
£5)(e) Adirector shall not be deemed to be a trustee with respect to the corporation or with
respect to any property held or administered by the corporation, including, without limit,

property that may be subject to restrictions imposed by the donor or transferor of such

property.”

SECTION 2.
Said article is further amended by revising Code Section 14-3-842, relating to standards of
conduct for officers, as follows:
"14-3-842.
(a) Unless a different standard is prescribed by law:,
H—Am an officer with-elsereti

B)—With-the shall perform his or her duties as an officer in good faith and with the

degree of care an ordinarily prudent person in a like position would exercise under

similar circumstances:.
2)(b) In dhischarging performing his or her duties, an officer ts—entittee—to—rely—on

financtal-data,Hfprepared-or-presentee-by may rely upon:
A)(1) Officers, employees, or agents ©ne—or—more—officers—er—empleyees of the

corporation whom the officer reasonably beteves believed to be reliable and competent

in the matters-presented:-or functions performed; and

{B)(2) _Information, data, opinions, reports, or statements provided by officers,

employees, or agents of the corporation or by legal egat counsel, public accountants,

investment bankers, religious authorities, ministers, priests, rabbis, or other persons as to

matters the-offtcerreasonably betievesare involving the skills, expertise, or knowledge

reasonably believed to be reliable and within the such person's professional or expert

competence:.
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(c) _There shall be a presumption that the process an officer followed in arriving at

decisions was done in good faith and that such officer exercised ordinary care; provided,

however, that this presumption may be rebutted by evidence that such process constitutes

gross negligence by being a gross deviation from the standard of care of an officer in a like

position under similar circumstances.

(d) Nothing contained in this Code section shall:

(1) In any instance when fairness is at issue, such as consideration of the fairness of a

transaction to the corporation as evaluated under paragraph (4) of subsection (c) of Code

Section 14-3-865, alter the burden of proving the fact or lack of fairness otherwise

applicable;
(2) Alter the fact or lack of liability of an officer under the Official Code of Georgia

Annotated, including the governance of the consequences of a conflicting interest

transaction under Code Section 14-3-865;

(3) Affect any rights to which the corporation or its members may be entitled under

another law of this state or of the United States: or

(4) Deprive an officer of the applicability, effect, or protection of the business judgment

"

rule.

SECTION 3.
Part 6 of Article 4 of Chapter 3 of Title 46 of the Official Code of Georgia Annotated,
relating to directors and officers of electric membership corporations and foreign electric
cooperatives, isamended by revising Code Section 46-3-303, relating to duty of directors and
officers to act in good faith and with due diligence, care, and skill and reliance on financial
information prepared by others, as follows:
"46-3-303.

(a) Adirector shall perform his or her duties as a director in good faith and with the degree

of care an ordinarily prudent person in a like position would exercise under similar

circumstances.
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136 (b) In performing his or her duties a director may rely upon:

137 (1) Officers, employees, or agents of the electric membership corporation whom the

138 director reasonably believed to be reliable and competent in the functions performed; and

139 (2) Information, data, opinions, reports, or statements provided by officers, employees,

140 or agents of the electric membership corporation or by legal counsel, public accountants,

141 investment bankers, or other persons as to matters involving the skills, expertise, or

142 knowledage reasonably believed to be reliable and within such person's professional or

143 expert competence.

144  (c) There shall be a presumption that the process a director followed in arriving at

145 decisions was done in good faith and that such director exercised ordinary care; provided,

146  however, that this presumption may be rebutted by evidence that such process constitutes

147 qgross neqligence by being a gross deviation from the standard of care of a director in a like

148 position under similar circumstances.
149 (d) Nothing contained in this Code section shall:

150 (1) In any instance when fairness is at issue, such as consideration of the fairness of a

151 transaction to the electric membership corporation as evaluated under paragraph (3) of

152 subsection (a) of Code Section 46-3-305, alter the burden of proving the fact or lack of

153 fairness otherwise applicable;
154 (2) Alter the fact or lack of liability of a director under the Official Code of Georgia

155 Annotated, including the governance of the consequences of a conflicting interest
156 transaction under Code Section 46-3-305;

157 (3) Affect any rights to which the electric membership corporation or its members may

158 be entitled under another law of this state or of the United States: or

159 (4) Deprive adirector of the applicability, effect, or protection of the business judgment
160 rule.”

161 SECTION 4.

162 Said part is further amended by revising Code Section 46-3-303.1, relating to standards of
163 care for directors and officers in discharge of duties on or after July 1, 1988 and reliance
164 upon financial information, as follows:

165 “46-3-303.1.

166
167 efacommittee: An officer shall perform his or her duties as an officer in
168 A)—r good faith: and
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169 {B)—With-the with the degree of care an ordinarily prudent person in a like position

170 would exercise under similar circumstances.

171  &)}(b) In performing his or her duties, an officer may rely upon trdischarginghiseuties;
170 sdirectorisentittedtorehominformation_opimions_repsrs_orstatements_ineluding
173 aneial-sts
174 A)(1) Officers, employees, or agents

of the electric

175 membership corporation whom the ¢ireeter officer reasonably beheves believed to be
176 reliable and competent in the matterspresented: functions performed; and

177 {B)(2) Information, data, opinions, reports, or statements provided by officers,

178 employees, or agents of the electric membership corporation or by legal tegat counsel,

179 public accountants, investment bankers, or other persons as to matters the—director
180 reasonably-betievesare involving the skills, expertise, or knowledge reasonably believed
181 to be reliable and within the such person's professional or expert competence:-ot.
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(c) There shall be a presumption that the process an officer followed in arriving at

decisions was done in good faith and that such officer exercised ordinary care; provided,

however, that this presumption may be rebutted by evidence that such process constitutes

gross negligence by being a gross deviation from the standard of care of an officer in a like

position under similar circumstances. Fhe-general-standards-of-care—and—conductfor
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(d) Nothing contained in this Code section shall: Fhis-Code-section-shalnotrelieve-any

tirectoror-officerfromtabitity-for the-paymentof-taxes:

(1) In any instance when fairness is at issue, such as consideration of the fairness of a

transaction to the electric membership corporation as evaluated under paragraph (3) of

subsection (a) of Code Section 46-3-305, alter the burden of proving the fact or lack of

fairness otherwise applicable:

(2) _Alter the fact or lack of liability of an officer under the Official Code of Georqgia

Annotated, including the governance of the consequences of a conflicting interest

transaction under Code Section 46-3-305;

(3) Affect any rights to which the electric membership corporation or its members may

be entitled under another law of this state or of the United States: or

(4) Deprive an officer of the applicability, effect, or protection of the business judgment

V4

rule.

SECTION 5.

Said part is further amended by revising Code Section 46-3-305, relating to interested

directors and officers, as follows:

"46-3-305.

(a) No contract or transaction between an electric membership corporation and one or
more of its directors or officers, or between an electric membership corporation and any
other corporation, partnership, association, or other organization in which one or more of
its directors or officers are directors or officers or have a financial interest, shall give rise

to an award of damages or other sanctions or be void or voidable solely for this reason, or

solely because the director or officer is present at or participates in the meeting of the board
of directors or committee thereof which authorizes the contract or transaction, or solely

because his-or any of their votes are counted for such purpose, if:

S.B. 373
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(1) The material facts as to his or her interest and as to the contract or transaction are
disclosed or are known to the board of directors or the committee, and the board or
committee in good faith authorizes the contract or transaction by the affirmative votes of
a majority of the disinterested directors, even though the disinterested directors are less
than a quorum; or

(2) The material facts as to his or her interest and as to the contract or transaction are
disclosed or are known to the members, and the contract or transaction is specifically
approved or ratified in good faith by vote of such members; or

(3) The contract or transaction is fair as to the electric membership corporation as of the
time it is authorized, approved, or ratified by the board, a committee thereof, or the

members.

(b) Interested directors may be counted in determining the presence of a quorum at a

meeting of the board or committee thereof which authorizes the contract or transaction.”

SECTION 6.

This Act shall apply only to causes of action arising on or after July 1, 2020.

SECTION 7.

257 All laws and parts of laws in conflict with this Act are repealed.
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